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There is nothing in principle to distinguish this case from the Fisher case. It 
is of no consequence that one trestle was built in the street while the other was 
erected on a lot belonging to the defendant. In either case the dumping of for- 
eign substances upon, and polluting the atmosphere of, the adjacent premises 
must, according to the opinion of the Supreme Court of the United States, be 
regarded as an actionable trespass and a taking of property within the purview of 
our constitution. Every important case relied upon by counsel for the S. A. L., 
including that of Meyer v. City af Richmond, was cited in the New York case and 
considered by the Supreme Court. Most of them are referred to by Mr. Justice 
Hblmes in his dissenting opinion. 

Such is " the glorious uncertainty of the law." Well satisfied that Fisher's 
case was one of damnum absque injuria, our Court of Appeals would scarcely listen 
to any argument on the plaintiff's behalf ; and yet the Supreme Court of the 
United States has said, in effect, that if Fisher had brought his case before them 
he might have obtained redress. 

This is a striking illustration of the advantage enjoyed by a suitor who can 
afford to persevere unto the uttermost in the prosecution of his cause. 

A. W. Patterson. 
Richmond, Va., May 11, 1905. 

The Assessment of Lumber for Taxation — Va. Code 1904 (Tax Bill), 

p. 2192. 

To the Editort of the Virginia Law Register : 

By reference to Section 6, Schedule B, of the tax bill, approved April 6, 1903, 
it will appear that said section requires that the Commissioner of the Revenue 
list for taxation the aggregate value of all felled timber, cord-wood, mine-props, 
etc., which has been felled for sale by other than the owner of the land upon 
which it has been felled within twelve months preceding the first day of Feb- 
ruary of each year. 

At the October term of the court, 1904, the A. L. Shepherd Lumber Com- 
pany made application to the court to relieve it of an erroneous assessment for 
certain standing timber charged to it for the year 1903. It appeared from the 
testimony produced upon the application that the timber so charged for the year 
1903 for taxation had been cut, sold and removed by the said company during 
the year 1902, and that the said company had paid the taxes on the standing 
timber for the said year 1902. 

It was contended by the attorney for the commonwealth that the application 
should be denied because it was admitted that the applicant did not for the year 
1903 list for taxation the timber felled by him within twelve months preceding 
the first day of February, 1903, as required by the said tax bill. It was con- 
tended by the said company that if they had listed for taxation the timber cut 
during the year 1902 that it would be paying double taxes, as it had paid the 
taxes for the said year 1902 on standing timber and disposed of the same before 
the first day of February, 1903. 

It was further contended by the company that if it had had any of the lumber 
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cut from said tracts on hand on the first day of February, 1903, that possibly 
under the said tax bill, they should have been charged with the value of the 
timber on hand as aforesaid. It was further shown that on the first day of 
February, 1903, the said company did not own any standing timber, or felled 
timber, upon the tracts of land from which it was seeking to be relieved of the 
said erroneous assessment. It was clearly the duty of the Commissioner of th 
Revenue to strike from the land books, for the year 1903, the tracts of timber 
that had been cut during the year 1902, but he had failed in this instance to 
perform that duty. 

As early as 1884 the tax bill contained a provision (now found in the ninth 
clause of section 6 of the tax bill, approved April 16, 1903), which requires a 
person to list for taxation the aggregate value of all cord-wood, felled timber, 
mine-props, etc., which had been felled for Bale by other than the owner of the 
land upon which it had been felled within twelve months preceding the first day 
of February of each year. There was no law in Virginia, so far as I can find, 
before the Act of February 28, 1890, amending Section 472 of the Code of 1887, 
which required the Commissioner of the Revenue to charge to the purchaser 
standing timber trees and to assess the owner of the land and the owner of the 
timber with the value of their respective interests. There was no way prior to 
the passage of the Act of February 28, 1890, to charge the purchaser of standing 
timber with the same for taxation; so the act required the purchaser to list for 
taxation all timber felled by him for sale within twelve months preceding the 
first day of February of each year, and clearly this was correct. It was the duty 
of the leglature to strike out of the tax bill after the passage of the said Act of 
February 28, 1890, the words "felled timber," as there was adequate remedy to 
require the purchaser of the timber to list the standing timber for taxation, and 
this provision of the tax bill requiring felled timber to be listed for taxation was 
no longer necessary, and it is submitted imposes a double tax. 

The Honorable Jesse F. West, judge of the Circuit Court of Brunswick county, 
allowed the Baid erroneous assessment to be corrected and said in delivering the 
opinion of the court that: "To refuse to release the applicant from the payment 
of the taxes on standing timber for the year 1903, because it did not on February 
1, 1903, list all timber felled by it within twelve months preceding the last 
named date, would clearly be imposing a double tax on the applicant, for the 
very plain reason that the timber that he felled within twelve months was the 
identical timber upon which it had paid taxes as standing timber for the same 
twelve months, to-wit: for the year 1902." He further said in delivering the 
opinion that, "That clause 9, sec. 6 of the tax bill so far as it related to felled 
timber is inoperative and void as to a person or corporation who has properly 
listed for taxation and paid taxes on all standing timber trees, owned by said 
person or corporation." It will be clearly seen, therefore, that if the court had 
required the A. L. Shepherd Lumber Company to pay taxes on felled timber for 
the year 1903, that it would have been a double tax and unconstitutional, for 
the said A. L. Shepherd Lumber Company had paid the taxes for the year 1902, 
on certain standing timber, and had cut, sold and removed the same during the 
said year 1902, and on the first day of February, 1903, it did not have on hand 
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any of the timber, either standing or felled, as mentioned in the application for 
relief for erroneous assessment for the year 1903. 

I call the attention of the profession to this case, because there is an extensive 
lumber business being done in the State of Virginia at this time, and it must be 
to the interest of attorneys who represent lumber companies, to see that the 
double tax is not assessed, and the legislature should strike out of future tax 
bills the words felled timber. 

Edward R. Turnbuix, Jr. 

Lawrenceville, Va., May 18, 1895. 



